N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF | LLINO S
EASTERN DI VI SI ON

ALBERT BROWN
Plaintiff,
V. No. 00 C 6366

CHI CAGO BOARD OF EDUCATI ON

N N N N N N N N N

Def endant .

VEMORANDUM OPI NI ON AND ORDER

Pro se plaintiff Albert Brown all eges that defendant
Chi cago Board of Education! discrim nated agai nst hi m by
failing to pronote himand by term nating his enploynent. He
all eges the discrimnation was because of his age, color, and
race. Plaintiff's conplaint is stated on this court's form
di scri m nation conplaint. He checked boxes that his clains
are pursuant to the Age Discrimnation in Enmploynment Act
("ADEA"), 29 U.S.C. &8 621 et seq.; Title VIl of the Civil

Ri ghts Act of 1964 ("Title VII"), 42 U. S.C. 8 2000e et seq.;

The correct nane of defendant apparently is the
Chi cago School Reform Board of Trustees. Defendant does not
conplain that it has been m snaned.



42 U.S.C. § 1981; and 42 U.S.C. § 1983. Presently pending is
defendant's notion to dismss.

On defendant's Rule 12(b)(6) notion to dismss,
plaintiff's well-pleaded allegations of fact are to be taken
as true and all reasonable inferences are drawn in plaintiff's

favor. Leat herman v. Tarrant County Narcotics Intelligence &

Coordination Unit, 507 U.S. 163, 164 (1993); Swofford v.

Mandrell, 969 F.2d 547, 549 (7th Cir. 1992). A conplaint need
not set forth all relevant facts or recite the law, all that
is required is a short and plain statenment showi ng that the

party is entitled to relief. Fed. R Civ. P. 8(a); Doherty v.

City of Chicago, 75 F.3d 318, 322 (7th Cir. 1996). A

plaintiff in a suit in federal court need not plead facts;
concl usi ons may be pleaded as | ong as the defendant has at
| east m nimal notice of the claim Fed. R Cv. P. 8(a)(2);

Jackson v. Marion County, 66 F.3d 151, 153-54 (7th Cir. 1995).

It is unnecessary to specifically identify the | egal basis for
a claimas long as the facts all eged woul d support relief.

Bartholet v. Reishauer A.G (Zurich), 953 F.2d 1073, 1078 (7th

Cir. 1992). Because plaintiff is proceeding pro se, his
conpl ai nt nmust be construed liberally with plaintiff being
held to | ess stringent standards than those applied to

conplaints drafted by attorneys. Swofford, 969 F.2d at 5409.



Addi tionally, consideration is not limted to the conplaint;

al |l egations contained in other court filings, such as
plaintiff's answer to the notion to dismss, nust be
considered as well. Id. It is also true, however, that a
plaintiff can plead hinmself out of court by alleging facts
showi ng no viable claim Jackson, 66 F.3d at 153-54; Tregenza

V. Great Anmerican Comunications Co., 12 F.3d 717, 718 (7th

Cir. 1993), cert. denied, 511 U S. 1085 (1994); Early v.

Bankers Life & Casualty Co., 959 F.2d 75, 79 (7th Cir. 1992).

Whil e conpliance with a statute of lintations need not be
pl eaded in the conplaint, the tineliness of a claimcan be

raised on a notion to dismss if the plaintiff has pleaded

facts showing that the claimis untinely. See Tregenza, 12

F.3d at 718; Early, 959 F.2d at 79; United States ex rel.
Bidani v. Lew s, 1999 WL 163053 *4 (N.D. II1l. March 12, 1999).

Since it is a nunicipal entity, defendant can only be
liable on the 8 1981 and 8§ 1983 claims if its conduct was
pursuant to a municipal policy or custom or the decision of a

policymaker. MCormck v. City of Chicago, 230 F.3d 319, 324

(7th Cir. 2000); Mhr v. Chicago School Reform Board of

Trustees, 99 F. Supp. 2d 934, 939 (N.D. Ill. 2000); Thonpson

V. Chicago School Reform Board of Trustees, 1999 W. 258488 *5

(N.D. 1l'l. April 13, 1999). Plaintiff's conplaint, supplenent



to his conplaint, and answer to the notion to dism ss have al
been considered. The latter two docunents were filed after
defendant clearly raised the issue of failure to allege a
muni ci pal policy or custom None of the docunents contain

all egations of acts of discrimnation except against plaintiff
himsel f. Also, plaintiff does not allege that a policynmaking
of ficial made the decision to termnate himor deny his
pronmotion. Therefore, plaintiff fails to allege grounds for
relief pursuant to 8 1981 or § 1983.

As to the ADEA and Title VIl clains, defendant contends
they are untinmely because the present |lawsuit was not filed
until nore than 90 days after plaintiff's receipt of his
notice of right to sue. Plaintiff expressly alleges that he
received his notice of right to sue on July 5, 2000. Ninety
days |l ater was Tuesday, October 3, 2000. The present |awsuit
was filed on October 13, 2000. Under both the ADEA and Title
VI1, suit nmust be brought within 90 days of the receipt of the
notice of right to sue. 29 U S. C. 8 626(e) (ADEA); 42 U. S.C

§ 2000e-5(f)(1) (Title VI1); WIlians-Guice v. Board of

Education of City of Chicago, 45 F.3d 161, 162 (7th Cir. 1995)

(Title VI1); Konewko v. Village of Westchester, 2000 W

1038125 *4 (N.D. 1. July 25, 2000) (ADEA). According to the

al l egations of the conplaint (which plaintiff does not seek to



nodify in response to the motion to dismss), plaintiff
brought suit nore than 90 days after receiving his notice of
right to sue. Therefore, his ADEA and Title VII clainms wll
al so be di sm ssed.

| T I S THEREFORE ORDERED t hat defendant's nmotion to
dismss [8-1] is granted. The Clerk of the Court is directed
to enter judgnent in favor of defendant and agai nst plaintiff
dism ssing plaintiff's cause of action with prejudice. |If
plaintiff w shes to appeal this order, he nust file a Notice
of Appeal to the United States Court of Appeals for the
Seventh Circuit with the Clerk of the Court, United States
District Court for the Northern District of Illinois, 219
Sout h Dearborn Street, 20th Floor, Chicago, Illinois 60604,
within thirty (30) days of the entry of the judgnent in this

case.

ENTER:

UNI TED STATES DI STRI CT JUDGE

DATED: MARCH , 2001



